STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF AGRI CULTURE AND
CONSUVER SERVI CES,

Petiti oner,
Case No. 99-3163

VS.

HO PHUN, d/b/a TOAMN AND COUNTRY
CHEVRON

Respondent .

N N N N N N N N N N N N

RECOMMVENDED CORDER

On Septenber 24, 1999, a formal adm nistrative hearing in
this case was held in Tanpa, Florida, before WIlliamF.
Quattl ebaum Adm nistrative Law Judge, Division of Admnistrative
Heari ngs.

APPEARANCES

For Petitioner: Angela Denpsey, Esquire
Department of Agriculture and
Consuner Services
Room 515, Mayo Buil di ng
407 Sout h Cal houn Street
Tal | ahassee, Florida 32399-0800

For Respondent: No appearance

STATEMENT OF THE | SSUE

The issue in the case is whether the allegations set forth
in the Departnment's Proposed Settl enment Agreenent and
Adm ni strative Conplaint dated June 14, 1999, are correct and, if

so, what penalty shoul d be inposed.



PRELI M NARY STATEMENT

On June 14, 1999, the Departnent of Agriculture and Consuner
Services filed an Adm nistrative Conpl ai nt agai nst Respondent Ho
Phun, d/b/a Town and Country Chevron. The conplaint alleges
viol ations of the Florida Food Safety Act, Chapter 500, Florida
Statutes. The Respondent filed a Petition for Formal Hearing.
The request was forwarded to the Division of Adm nistrative
Hearings, which schedul ed and conducted the proceedi ng.

At the hearing, the Petitioner presented the testinony of
one wi tness and had Exhibits nunbered 1-3 and 6 admtted into
evi dence. The Respondent did not appear at the hearing. No
transcript of the hearing was filed. The Petitioner filed a
Proposed Recomrended O der

FI NDI NGS OF FACT

1. The Departnment of Agriculture and Consunmer Services is
the state agency charged with the responsibility for enforcenment
of the Florida Food Safety Act.

2. At all tinmes material to this case, Respondent Hoi Phun
was the owner and operator of Town and Country Chevron, 8616 West
Hi | | sborough Avenue, Tanpa, Florida. The Respondent had no
certified food manager and had no food permt for the facility.

3. On April 8, 1999, a Departnent representative inspected
t he Respondent's prem ses. At the time of the inspection, the
soda machine was visibly dirty and m | dewed at the dispenser.

The ice machine, located in a back room was also dirty. The



"war ewash"” sink was dirty and had no hot water. Chem cals were
stored at the wash area. Wastewater was di sposed of by dunping
on the ground outside and at the rear of the building. A

pl unbing fixture | acked a "backfl ow' device that prevents

si phonage of potentially unsanitary water into the building' s
wat er |ines.

4. The April 8, 1999, overall evaluation rating was "poor."
A "stop use" order was issued for the ice machine and for the
soda machine. The "stop use" order included placing a red "STOP
USE" tag and red tape on each nachine. Each violation was
di scussed with the store manager and a copy of the eval uation was
provi ded during the di scussion.

5. On April 22, 1999, a Departnent representative re-

i nspected the Respondent's prem ses. The inspection reveal ed
that the April 8 violations were continuing. The "STOP USE" tape
and tags placed on the soda and ice nmachines during the previous
i nspection had been renoved. The inspector saw the soda nmachi ne
bei ng used. The soda machi ne drain was cl ogged.

6. The April 22, 1999, overall evaluation rating was
"poor." The "stop use" order was reissued for the ice nachine
and for the soda machine. Each violation was discussed with the
store manager and a copy of the eval uation was provided during
t he di scussi on.

7. On May 3, 1999, a Departnent representative re-inspected

t he Respondent's prem ses. The inspection reveal ed again that



the April 8 violations were continuing. The "STOP USE" tape and
tags placed on the soda and ice nmachi nes had agai n been renoved.

8. The May 3, 1999, overall evaluation rating was "poor."
The "stop use" order was reissued for the ice machine and for the
soda machi ne. Each violation was di scussed with the store
manager and a copy of the evaluation was provided during the
di scussi on.

9. On May 5, 1999, the Respondent net with the Departnent
representative who conducted the inspections. At that tinme, the
representative rel eased the soda and ice machines fromthe "stop
use" orders.

10. On June 14, 1999, the Departnent issued a Proposed
Settl ement Agreenent and Adm nistrative Conplaint setting forth
the all egati ons addressed herein.

CONCLUSI ONS OF LAW

11. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and subject nmatter of this
proceedi ng. Section 120.57(1), Florida Statutes.

12. The Departnent of Agriculture and Consuner Services is
responsi ble for adm nistration of the Florida Food Safety Act.
Chapt er 500, Florida Statutes.

13. Any person operating a retail food establishnment nust
have a valid food permt. Section 500.12, Florida Statutes. The
sale or delivery of food without a valid food permt is a

vi ol ation of Section 500.04(4), Florida Statutes. The Respondent



operated his food service establishnment without a valid food
permt.

14. Section 500.04(1), Florida Statutes, prohibits the
manuf acture, sale or delivery, holding or offering for sale of
any food that is adulterated or m sbranded.

15. A food is deened adulterated if it has been produced,
prepared, packed, or held under unsanitary conditions whereby it
may becone contam nated with filth, or whereby it may have been
rendered di seased, unwhol esone, or injurious to health. Section
500. 10(1)(f), Florida Statutes.

16. Section 500.03(1)(h) defines "contamnated with filth"
as any food "not securely protected fromdust, dirt, and, as far
as may be necessary by all reasonable neans, all foreign or
i njurious contam nation."

17. The Respondent offered for sale, and sold, food that
was "not securely protected" fromcontam nation, and in doing so,
vi ol ated Section 500.04(1), Florida Statutes.

500. 172(1), Florida Statutes provides as foll ows:

When the departnent or its duly authorized
agent finds, or has probable cause to
believe, that any food or food-processing
equi pnent is in violation of this chapter or
any rul e adopted under this chapter so as to
be dangerous, unwhol esone, fraudul ent, or
unsanitary within the neaning of this
chapter, an agent of the departnent may issue
and enforce a stop-sale, stop-use, renoval

or hold order, which order gives notice that
such article or processing equipnent is, or
i's suspected of being, in violation and has

been det ai ned or enbargoed and whi ch order
warns all persons not to renove, use, or



di spose of such article or processing

equi pnent by sale or otherw se until

perm ssion for renoval, use, or disposal is
given by the departnment or the court. It is
unl awful for any person to renove, use, or

di spose of such detai ned or enbargoed article
or processing equi pnent by sale or otherw se
W t hout such perm ssion.

18. In this case, stop use orders were issued related to
the soda and ice nachines. The "STOP USE"' tags were renoved and
t he machi nes continued to be used, constituting a violation of
500. 172(1), Florida Statutes. Additionally, Section 500.04(8),
Florida Statutes, prohibits the "renoval, disposal, or use of a
det ai ned or enbargoed article or food-processing equi pnment in
violation of s. 500.172."

19. The Departnent is authorized to adopt rules related to
the inplenmentation of the Florida Food Safety Act. Section
500.09(3), Florida Statutes.

20. The Respondent failed to provide proper cleaning of the
soda and ice machi nes, and "warewash" sink area, and therefore
vi ol ated Rul e 5K-4.004(4)(c), Florida Adm nistrative Code, which
provi des as foll ows:

All utensils and product-contact surfaces of
equi prent shall be cleaned as frequently as
necessary to prevent contam nation of food
and food products. Nonproduct-contact
surfaces or equi pnent used in the operation
of food plants should be cleaned as
frequently as necessary to mnimze

accunul ation of dust, dirt, food particles,
and ot her debris.

21. The Respondent failed to properly dispose of wastewater

and failed to maintain an appropriate backfl ow device on the



facilities plunbing in violation of Rule 5K-4.004(3)(b)and(c),

Florida Adm nistrative Code, which provides as foll ows:

22.

(b) Sewage di sposal -- Sewage di sposal shal
be made into an approved sewerage system or
di sposed of through other approved neans, in
accordance with applicabl e provisions of
state sanitary code.

(c) Plunbing -- Plunbing shall be sized,
installed, and nmai ntained in accordance with
appl i cabl e provisions of the state sanitary
code, and mai ntained to:

1. Carry sufficient quantities of water to
required | ocations throughout the plant.

2. Properly convey sewage and |iquid

di sposabl e waste fromthe plant.

3. Not constitute a source of contam nation
to foods, food products or ingredients, water
supplies, equipnment, or utensils or create an
unsani tary condition.

4. Provide adequate floor drainage in al
areas where floors are subject to flooding-
type cl eaning or where nornal operations

rel ease or discharge water or other liquid
waste on the floor.

The Respondent failed to maintain appropriate

facilities for hand washing in violation of Rule 5K-4.004(3)(e),

Florida Adm nistrative Code, which provides as foll ows:

Adequat e and convenient facilities for hand
washi ng and, where appropriate, hand
sanitizing shall be provided at each |ocation
in the plant where good sanitary practices
requi re enployees to wash or sanitize and dry
their hands. Such facilities, where
appropriate, shall be furnished with running
water at a suitable tenperature for hand
washi ng, effective hand-cl eaning and
sanitizing preparations, sanitary towel
service or suitable drying devices and, where
appropriate, easily cleanable waste
receptacles. The use of 'conmmon' towel is

f or bi dden.



23. Rule 5K-4.021(3), Florida Adm nistrative Code, requires
that food establishnments designate a certified food nmanager and
post witten notice of the designation wthin the establishnment.
The Respondent had no certified food manager enployed at the
facility.

24. The Departnment is authorized to assess a fine of $5,000
for each violation of the Florida Food Safety Act. Section
500. 121(1), Florida Statutes. In this case, the Departnent is
seeking a total fine of $5,000. There is no information that
suggests that the fine sought is inappropriate to the

ci rcunstances of this case.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is recommended that the Departnent of Agriculture and
Consuner Services enter a final order inposing a fine of $5,000
agai nst the Respondent.

DONE AND ENTERED this 26th day of Cctober, 1999, in

Tal | ahassee, Leon County, Florida.

WLLI AM F. QUATTLEBAUM

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us



Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 26th day of OCctober, 1999.

COPI ES FURNI SHED

Angel a Denpsey, Senior Attorney

Department of Agriculture and
Consuner Services

515 Mayo Bui |l di ng

407 Sout h Cal houn Street

Tal | ahassee, Florida 32399-0800

Hoi Phun

Town and Country Chevron

8616 West Hil | sborough Avenue
Tanpa, Florida 33615

Honor abl e Bob Crawford

Comm ssi oner of Agriculture

Department of Agriculture and
Consuner Services

The Capitol, Plaza Level 10

Tal | ahassee, Florida 32399-0810

Ri chard Tritschler, General Counse

Department of Agriculture and
Consuner Services

The Capitol, Plaza Level 10

Tal | ahassee, Florida 32399-0810

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormended Order. Any exceptions to
this Recormended Order nust be filed with the agency that w |
issue the final order in this case.



